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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE BOARD OF PATENT APPEALS AND INTERFERENCES 
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Filed: 
For: 



Cohen, Wayne 
09/393,473 
September 10, 1999 

MARACA WITH FLEXIBLE HANDLE 



BRIEF ON APPEAL 



On Appeal to the 
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I. 



REAL PARTY IN INTEREST 



This application is owned by the inventor Wayne Cohen, who is the real party in 

interest. 

11. RELATED APPEALS AND INTERFERENCES 



There are no related appeals or interferences. 
IIL STATUS OF CLAIMS 

Appellant has appealed the Final Rejection of Claims 13 and 14, constituting all 
pending claims, as set forth in The Office Action of February 1, 2001. No claims are allowed. 
Claim 13 and 14 are set forth in the Appendix to this Brief. 
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STATUS OF AMENDMENTS 

There are no amendments filed subsequent to the Examiner's Final Rejection, 



V. SUMMARY OF THE INVENTION 

Applicant's invention is a key chain ornament formed as a miniature maraca. The 
ornament includes a hollow shell with pellets for producing a maraca sound. A handle is joined 
to the shell and is formed of flexible material. The overall length of the ornament corresponds 
approximately to the width of a person's hand. A bore is provided for attachment to a key chain. 

The invention is a improvement over the maraca structure described in Kralik, et 
al. Patent 5,808,215, of which Wayne Cohen, the inventor herein, is co-inventor and owner. In 
particular, a small version of the maraca of the 715 patent was fashioned, including a bore in the 
handle for use as a key chain ornament. As initially fabricated, the rigid handle of the maraca of 
the 715 Patent had a tendency to break. According to the invention, the handle is modified by 
fabrication from flexible material, which avoids the breakage problem. 

VI. THE ISSUES ON APPEAL 

The issues on this appeal is whether there is a suggestion in the prior art to modify 
the maraca of the Rralik, et al. patent to form a key chain ornament as specified in claims 13 and 
14. 
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VII. GROUPING OF THE CLAIMS 

Claims 13 and 14 stand or fall together. 

VIII. ARGUMENT 

The final rejection of claims 13 and 14 is based on 35 U.S.C. §103 and stated as 

follows: 

Claims 13 and 14 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Kralik et al. in view of Isackson (5,659,143). 

Kralik et al. disclose a maraca as stated in the office action of 
7/19/2000. The difference between Kralik et al.*s maraca and claims 13 and 14 
is that the claims recite using the maraca as an ornament for a key chain, and a 
bore is formed in the distal end of the handle of the maraca. 

Isackson teaches using the maraca as an ornament for a key 
chain, and a bore is formed in the distal end of the handle of the maraca for 
receiving a key chain (col. 3, last line, and col. 4, lines 1-4). It would have 
been obvious to a person having ordinary skill in the art to modify Kralik et 
al.'s ornament as taught by Isackson to include the maraca as an ornament for a 
key chain, and a bore is formed in the distal end of the handle of the maraca for 
the purpose of receiving a key chain. 

In this rejection the Examiner incorrectly states the difference between Kralik*s 
maraca and the article claimed in claims 13 and 14. Applicant does not dispute that if the claims 
were directed merely to using a maraca as a key chain ornament, they might be properly rejected 
as obvious over Kralik in view of Isackson. The claims, however, clearly specify that the handle 
of the claimed article is "fabricated of flexible material permitting resihent bending of said 
handle." This feature of the invention is intended to avoid the breakage problem the inventor 
recognized and solved. See, e.g., Specification, page 2, lines 3-10; page 4, line 20 to page 5, line 
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Nothing in the Rralik patent suggests this feature, and while the Isackson patent 
suggests that the Shaker Instrument therein described can be attached to a key chain, it does not 
describe any handle, much less a flexible one. Even if Isackson suggests using the Kralik maraca 
as a key chain ornament, the result would be a maraca with a bore in the rigid handle, which is 
subject to the problem solved by the claimed invention. 

In paragraph 3 of the Final Rejection the Examiner makes reference to the 
teachings of the Zadek Patent 2,364,581, but the Examiner has not stated a rejection based on 
this reference. 

IX. CONCLUSION 

Accordingly, the Examiner's rejection under 35 U.S.C. §103 on the basis of the 

Kralik Patent in view of Isackson is factually insufficient and should be reversed. 
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APPENDIX 

13. An ornament for a key chain or key ring comprising a hollow shell with 
pellets therein joined to an elongated handle, wherein said handle is fabricated of flexible 
material permitting resilient bending of said handle, said ornament having the overall shape of a 
miniature maraca having an overall length corresponding to the approximate width of a person's 
hand, and said ornament including a bore sized for receiving a key ring or key chain member. 

14. An omament as specified in Claim 13 wherein said bore is formed in the 
distal end of said handle. 
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